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Question 1
Please describe in more detail the relation between (i) SEA decisions and EIA

statements under the Environmental Protection Act (EPA) and (ii) plans and decisions

(permits) under the Spatial Planning Act (SPA).
Spatial plans under the Spatial Planning Act (SPA) belong to Annex № 1 (General Spatial Plans /GSP/) and Annex №2 (Detail Spatial Plans /DSP/) of the Ordinance on the conditions and procedure for ecological valuation of plans and programmes (SEA ordinance). According to this, GSP are object of obligatory SEA, and DSP – of estimation of the necessity of doing SEA.
Under article 81, paragraph 3 of the Environmental Protection Act (EPA), the procedure of SEA is carried out in parallel with the preparation of plans, and the final act (Decision/Position) should be decreed before the approval of the relevant plan. Approval of the plan without carrying out the required SEA procedure is a breach of the environmental normative system and in particular of sections I and III of chapter six of EPA.
The EIA procedure is carried out for investment proposals/projects and completes before the issuing of construction permit according to the SPA.
Question 2
Following from question 1, please specify whether the environmental aspects of

individual plans and projects are definitively decided upon in the SEA statements/EIA

decisions, or, if not, which aspects, and to what extent, may be further discussed and

decided upon when approving the plan or issuing the permit under the SPA.
Two groups of measures are included in the SEA position:
· measures, envisaged to prevent, decrease and as fully as possible to eliminate the adverse impact of plan implementation on the environment;
· measures for monitoring and control of the environmental impact during the plan implementation.

The measures included in the two groups should be clear, practical, effective with regard to the goals they aim, conformed and relevant to the level of planning.
At the next stage, in SEA procedure for more detailed plans and EIA of particular investment proposals included in the relevant plan, the measures of preventing the environmental impact are specific and with higher level of detail (the stage of a preliminary design). For example if the SEA procedure for GSP completed with positive opinion, specific measures are included. At the stage of DSP the measures are more detailed. The most detailed are measures at the stage of specific investment project preparation which are determined in the decision for estimating the necessity of EIA.
Question 3

Please outline which persons are entitled to challenge an EIA decision issued under

the EPA through the national courts and the conditions they must fulfill to do so.
According to article 99, paragraph 6 of the EPA interested persons may appeal the EIA decision under the Administrative Procedure Code in 14 days of notification of the EIA decision.
According to the supplementary provisions § 1, item 25 of the EPA, the interested persons are those who are or could be affected, or those who have interest in procedures for approving plans, programmes, investment proposals and in decisions-making about permit issuing or permits’ update under this act or the conditions in the permit including the environmental non-governmental organizations created in conformity with the national legislation.
Question 4

If a specific EIA decision is challenged in the court, please explain the legal

consequences, if any, on the issuing of subsequent construction/exploitation permits

for the project.
According to article 144, item 4 of the SPA the investment projects which issued а construction permit, coordinated and approved upon written request from the contracting authorities and after submission of the administrative acts that depending on the type and size of building are required as condition for start of construction according to the EPA or a special law. In this regard construction permit is issued only when an EIA decision entered into force.
Question 5
Please explain what legal options are available to challenge a Spatial Plan after its

adoption on the ground that either (i) the SEA statement was not issued before the

adoption of the General or Detail Spatial Plan, or (ii) the SEA procedure was not

carried out properly. Which persons are entitled to bring such a challenge? Similarly,

please explain what legal options are available to challenge a permit for a given

project after its adoption on the basis that an EIA decision was not issued before the

permit’s adoption. Which persons are entitled to bring such a challenge?
According to article 215, paragraph 6 of the SPA, spatial schemes, GSP and their amendments are not subject to appeal.
GSP has no direct investment application and construction can not be permitted on the basis of GSP. Investment projects are approved and on the basis of them is issued construction permit unless there is a DSP into force. The DSP as a kind of spatial plan is designed on the base of ToR under article 125, para 1 of the SPA.

Under article 125, paragraph 6 of the SPA assignment shall be submitted to the Ministry of environment and waters or in the relevant Regional Inspectorate of Environment and Waters to access the necessity for making an environmental assessment (SEA) procedure established by the Ordinance under article 90 of the EPA. Environmental assessment (SEA) is a part of the spatial plan as the opinion of environmental assessment (SEA) is a subject to independent challenge.

Acts for approval of the General Development Plan (GDP) and/or Detailed Development Plan (DDP) shall be issued only if final decisions/opinions under Environmental Protection Act (EPA) and the Biological Diversity Act (BDA) are into force.
In the currently prepared by Ministry of Regional Development and Public Works project for amendment of the SPA, the following amendment in the article 127, para 6  is envisaged: “The decision of municipal council (for approval of GSP) is sent to governor within 7 days of its adoption, who may within 14 days of its receipt return the unlawful decision for further consideration or contest it in front of respective administrative court as per terms and conditions of article 45 of the Local Government and Local Administration Law. The decision of the municipal council shall be sent for publication in OJ, if it is not returned for further consideration or is not contested in front of respective administrative court, if challenged – after completion of judicial proceedings.
In article 131, para 1 of the SPA imperatively and comprehensively are listed interested persons in the coordination and approval of spatial schemes and plans and their amendment – owners and holders of limited real rights according to Land Registry Data, whose properties are directly affected by their predictions.

In regard to the persons who are entitled to appeal issued building permits, SPA has adopted a comprehensive approach to their reference in article 149, para 2 of the SPA, namely:
1. In the case of new construction, additions or upgrading of certified construction project permits - contracting authorities, owners and holders of limited real rights in landed property, the person who has right to build on another’s property land according to a special law, in the case of building projects in quarters and properties under article 22, para 1 of the SPA - the contracting authorities and the owner of the land. Owners and holders of limited real rights in landed property which has enacted a comprehensive development plan and issued a condemnation act to build a national facility or municipal facility of paramount importance are not interested parties.
2. In cases of restructuring and change of use of existing buildings – persons under article 38, paragraph 3 and 4 of the  SPA and article 39, paragraph 2 of the SPA.

3. In cases under article 185, paragraph 1 and 2 of the SPA – owners and holders of limited real rights in building, respectively owners in the condominium.

Question 6  
Please describe in greater detail the main differences between General Spatial Plans

and Detail Spatial Plans adopted under the SPA (in particular, what each regulates and

in which ways).
GSP and DSP are thoroughly described in chapter 6 of SPA and Ordinance № 8 of 14 June 2001 which is about the volume and content of the spatial schemes and plans.
GSP define the prevailing designation and way of development of the separate structural parts of the territories covered by the plan, and the DSP define a specific purpose and method of development of the separate land covered by the plan.

 According to Art.105 of SPA, GSPs are developed for the following territories:

1.
Municipality covering all settlements in it and its territories;

2.
Part of a municipality covering a group of neighboring territories belonging to their settlements;

3.
Location – the city together with its territory ; territory – subject of GSP may not coincide with the territory of the city;

4.
A settlement formation with national importance under the Law on Administrative – Territorial Division of Bulgaria.

DSP specify the structure and building of the settlements and their lands, and settlement formations. Estimates of the detailed plans are required for investment projects.

 GSP drafts are subject to public discussion in accordance with Art. 127, para. 1 of the SPA, in conjunction with Art. 121, para. 1 of the SPA and shall be approved upon presented proof for conducted procedure of announcement, consultation, examination and approval, including conducting procedures under EPA and BDA which had ended with an act.

 DSP drafts are subject to public discussion in accordance with Art. 128, para. 5, in conjunction with Art. 121, para. 1 SPA and shall be approved upon presented proof for conducted procedures of announcement, consultation, examination and approval, including conducting procedures under EPA and BDA which had ended with an act. 

 GSP and DSP approval acts will be issued when the procedures according to the EPA, BDA and other relevant documents are implemented.
Question 7

 (Question mainly for the Party concerned):

Please describe in greater detail the “recent judicial practice associated with the appeal

of acts of the environmental authorities”, which you refer to at page 2 of your written

statement of 16 August 2011.
The latest law regarding the possibilities of appealing the decisions of the environmental authorities forced understanding that these acts are individual administrative acts that have independent/own legal significance and are subject to judicial review/control. Besides the said order № 10 129 from 28.07.2009 of the Supreme Administrative Court of Bulgaria, a five-member committee appointed for adm. case № 9127/2009., in support of this thesis and also Decision № 1883 / 08.02.2011 of the Supreme Administrative Court, five members of adm. case № 10739 / 2010 onwards; Decision № 8104 / 06.16.2010 of the Supreme Administrative Court, five members of adm. case № 2540 / 2010 onwards; Decision № 10163 from 29.07.2009g. given in adm. case № 15217 / 2008. described in the SAC, Fifth Division.

Please note that the decision with estimation to carry out an environmental assessment (SEA) of plan, accordingly EIA of investment proposal is not the final act, but is an act which reflects the stage of the procedure for issuing environmental assessment decision/position to the EIA. As a statement, objectified opinion of body regarding the implementation of the procedure for preparation of an environmental assessment (SEA), EIA, respectively, the solution creates duties to the administrative authority and contracting authority who to implement the remaining stages of the procedure for issuing an opinion on the environmental assessment, EIA, respectively.

By stage of the procedure for issuing the final act, decision to undertake an environmental assessment of the plan, respectively EIA investment proposal is not subject to self-control by court side on the above-mentioned considerations. In relation to this the following law case is available: Order № 2514 / 02.18.2011 of the Supreme Administrative Court, Fifth Division of adm. case № 12724 / 2010 onwards; Order № 7922 / 30.06.2008 of the SAC, Fifth Division of adm. case № 3834 / 2008 onwards; Order № 2637 / 25.02.2009, SAC, Fifth Division of adm. case № 11254 / 2008 onwards; Order № 8174 / 27.08.2007, SAC in adm. case № 1184 / 2007 onwards; Order № 10030 / 16.11.2005 of the SAC in adm. case № 3511 / 2005 year /.
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